
GOVERNMENT OF THE D I S T R I C T  OF COLUMBIA 
P U B L I C  EMPLOYEE RELATIONS BOARD 

I n  t h e  M a t t e r  o f :  

The Washington Teachers '  Un ion ,  
L o c a l  6. AFL-CIO, 

C o m p l a i n a n t .  ) PERB Case No. 85-U-28 
) O p i n i o n  No. 144 

and 

The District o f  Columbia P u b l i c  
Schools ,  

Respondent .  

D E C I S I O N  A N D  ORDER 

On June 11, 1985, L o c a l  6 o f  t h e  Washington Teachers '  Un ion  
AFL-CIO (WTU) f i l e d  an U n f a i r  Labor  P r a c t i c e  C o m p l a i n t  (ULP) w i t h  
t h e  D i s t r i c t  o f  Co lumbia  P u b l i c  Employee R e l a t i o n s  Board  (Board )  
a g a i n s t  t h e  D i s t r i c t  o f  C o l u m b i a  P u b l i c  S c h o o l s  (DCPS).  T h e  
C o m p l a i n t  a l l e g e s  t h a t  DCPS v i o l a t e d  t h e  Comprehens ive  M e r i t  
Pe rsonne l  A c t  (CMPA) (D.C. Code, S e c t i o n  1-618.4 ( a ) ( 1 )  and (5)) 
when i t  u n i l a t e r a l l y  p u b l i s h e d  t h e  1985-86 S c h o o l  Ca lendar  and 
changed an e s t a b l i s h e d  p a s t  p r a c t i c e  b y  r e q u i r i n g  members o f  i t s  
b a r g a i n i n g  unit t o  r e p o r t  f o r  d u t y  p r i o r  t o  Labor  Day on August  
28. 1985. WTU a l s o  c o n t e n d s  t h a t  t h e  Schoo l  Ca lendar  u n i l a t e r a l -  
Iy ended t h e  e s t a b l i s h e d  p a s t  p r a c t i c e  o f  c e l e b r a t i n g  Good F r i d a y  
as a h o l i d a y  b y  beg in in ing  S p r i n g  V a c a t i o n  on t h e  Monday f o l l o w i n g  
E a s t e r  Sunday. As a remedy, WTU seeks  a Board  Order  c o m p e l l i n g  
DCPS t o  c a n c e l  t h e  1 9 8 5 - 8 6  S c h o o l  C a l e n d a r ,  r e v e r t  t o  t h e  
e s t a b l i s h e d  p a s t  p r a c t i c e s ,  a n d  t o  b a r g a i n  i n  good f a i t h  concern -  
i n g  t h e  p r o p o s e d  changes in t h e  Schoo l  Ca lendar .  

On A u g u s t  7. 1985, DCPS f i l e d  i t s  Answer d e n y i n g  t h a t  its 
a d o p t i o n  o f  t h e  1985-86 S c h o o l  C a l e n d a r  c h a n g e s  t h e  t e r m s  and  
c o n d i t i o n s  o f  employment o f  t h e  p u b l i c  s c h o o l  t e a c h e r s  whose u n i t  
is r e p r e s e n t e d  b y  WTU. DCPS c o n t e n d s  t h a t  t h e  S c h o o l  C a l e n d a r  
is n o t  and h a s  n e v e r  been t h e  s u b j e c t  o f  collective b a r g a i n i n g .  
DCPS a l s o  c o n t e n d s  t h a t  i n  seven  o f  t h e  l a s t  t e n  y e a r s  t h e  p u b l i c  
s c h o o l  t e a c h e r s  have been r e q u i r e d  t o  r e p o r t  f o r  d u t y  p r i o r  t o  
Labor  Day arid t h a t ,  i n  two  o f  t h e  l a s t  f i v e  yea rs ,  Good F r i d a y  
has  n o t  been a p a r t  o f  S p r i n g  V a c a t i o n .  DCPS r e q u e s t s  t h a t  t h e  
B o a r d  d i s m i s s  t h e  Comp la in t .  
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On August  21, 1985, WTU f i l e d  an amendment t o  i t s  Compla in t  
s t a t i n g  t h a t ,  a l t h o u g h  t h e  t e a c h e r s  h a d  somet imes  I n  t h e  p a s t  
been r e q u i r e d  t o  b e g i n  work b e f o r e  Labor  Day. they had neve r  been 
r e q u i r e d  t o  b e g i n  t h e  s c h o o l  y e a r  b e f o r e  September 1. 

The I s s u e s  b e f o r e  t h e  Board  a r e  w h e t h e r  t h e  t e a c h e r s '  f i r s t  
day  of t h e  s c h o o l  y e a r  I s  a mandatory  s u b j e c t  o f  b a r g a i n l n g  and 
w h e t h e r  DCPS's a c t i o n  c h a n g i n g  Good F r i d a y  t o  a d u t y  d a y  was 
l a w f u l .  

O n  S e p t e m b e r  10, 1 9 8 5  t h e  Board r e f e r r e d  t h e  m a t t e r  t o  a 
h e a r i n g  examiner  f o r  a r e p o r t  and recommendat ion.  A h e a r i n g  was 
conduc ted  on November 13 and 16. 1985 and January  7 and 8, 1986. 
The H e a r i n g  E x a m i n e r  f i l e d  h i s  R e p o r t  a n d  Recommenda t ion  on 
A p r i l  7 .  1986.  On A p r i l  2 3 .  1986 and  M a y  16. DCPS and WTU. 
r e p e c t i v e l y ,  f i l e d  e x c e p t i o n s  and  r e s p o n s e s  t o  t h e  H e a r i n g  
Examine r ' s  R e p o r t  and Recommendation. 

B e f o r e  t h e  H e a r i n g  E x a m i n e r ,  WTU a r g u e d  t h a t  D C P S  h a d  
e s t a b l i s h e d  a p a s t  p r a c t i c e  o f  c o n s u l i n g  w i t h  t h e  u n i o n  b e f o r e  
f i n a l i z i n g  t h e  Schoo l  C a l e n d a r .  WTU c o n t e n d s  t h a t  i n  1985, DCPS 
made changes i n  t h e  S c h o o l  Ca lendar  wh ich  a d v e r s e l y  a f f e c t e d  t h e  
w o r k i n g  c o n d i t i o n s  o f  t h e  p u b l i c  s c h o o l  t e a c h e r s  b y  r e q u i r i n g  
them t o  r e p o r t  I n  August  and e l i m i n a t e d  Good F r i d a y  as a non -du ty  
day. WTU a s s e r t s  t h a t  n e i t h e r  of  t h e s e  c h a n g e s  was d i s c u s s e d  

' w i t h  t h e  u n i o n .  DCPS's p o s i t i o n  i s  t h a t  I t  i s  n o t  r e q u i r e d  by  
C o n t r a c t  l a w  o r  t o  n e g o t i a t e  changes in t h e  Schoo l  Ca lendar  w i t h  
t h e  un ion .  DCPS f u r t h e r  a r g u e d  t h a t  I t  is management's r i g h t  by  
law and c o n t r a c t  t o  e s t a b l i s h  s c h o o l  p o l i c y  wh ich  a l s o  i n c l u d e s  
d e t e r m i n i n g  when employees a r e  r e  required t o  r e p o r t  t o  work. The 
H e a r l n g  E x a m i n e r  f o u n d  t h a t  DCP 's p u b l i c a t i o n  o f  a S c h o o l  
Ca lendar  r e q u i r i n g  t e a c h e r s  t o  r e p o r t  f o r  d u t y  b e f o r e  September 
1 s t  and on Good F r i d a y  was a v i o l a t i o n  o f  a l o n g  s t a n d i n g  p a s t  
P r a c t i c e  t h a t  DCPS wou ld  c o n t a c t  WTU whenever a m a j o r  change was 
c o n s i d e r e d  f o r  t h e  s c h o o l  c a l e n d a r .  He a l s o  f o u n d  t h a t  Good 
F r i d a y  h a d  b e e n  a n o n - d u t y  d a y  f o r  t h e  p a s t  15 y e a r s .  The 
H e a r l n g  Examlner  c o n c l u d e d  t h a t  DCPS h a d  c o m m i t t e d  an U n f a i r  
L a b o r  P r a c t i c e  a n d  recommended  t h a t  ( 1 )  D C P S  b e  o r d e r e d  t o  
c o n t i n u e  t h e  p a s t  p r a c t i c e  o f  t r e a t i n g  Good F r i d a y  as a non -du ty  
day and ( 2 )  t h a t  DCPS be o r d e r e d  t o  c o n t i n u e  t h e  p a s t  p r a c t i c e  O f  
r e q u i r i n g  D C P S  t o  commence d u t y  f o r  t e a c h e r s  o n  o r  a f t e r  
September 1 o f  each y e a r .  

On A p r i l  2 3 ,  1986.  D C P S  f i l e d  E x c e p t i o n s  t o  t h e  H e a r i n g  
E x a m i n e r ' s  R e p o r t  and Recommenda t ion .  D C P S  v i g o r o u s l y  d e n i e s  
t h a t  t h e r e  h a s  e v e r  been an u n d e r s t a n d i n g  between it and WTU t h a t  
t h e  S c h o o l  y e a r  w i l l  a lways  b e g i n  a f t e r  September 1 o r  t h a t  Good 
F r i d a y  is a n o n - d u t y  day. DCPS con tends  t h a t ,  a s  a m a t t e r  o f  law 
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e s t a b l i s h e d  I n  D . C .  Code. S e c t i o n  31 -102 ,  s e t t i n g  the  Schoo l  
C a l e n d a r  i s  a m a n a g e m e n t  p r e r o g a t i v e  n o t  s u b j e c t  t o  t h e  
c o l l e c t i v e  b a r g a i n i n g  p r o c e s s .  C i t i n g  numerous  c a s e s  f r o m  
v a r i o u s  j u r i s d i c t i o n s  DCPS con tends  t h a t  t h e  H e a r i n g  Examine r ' s  
c o n c l u s i o n  is c o n t r a r y  t o  l a w .  

On May 16, 1986 WTU f i l e d  a response  t o  DCPS's E x c e p t i o n s  to 
t h e  H e a r i n g  Examine r ' s  R e p o r t  and Recommendation. WTU con tends  
t h a t  D C P S '  E x c e p t i o n s  s h o u l d  n o t  b e  c o n s i d e r e d  b y  t h e  B o a r d  
b e c a u s e  t h e y  r a i s e  l e g a l  i s s u e s  n o t  b r o u g h t  b e f o r e  t h e  H e a r i n g  
Examiner.  C i t i n g  s e v e r a l  cases  i n  s u p p o r t  o f  i t s  p o s i t i o n .  WTU 
contends  t h a t  t h e  s e t t i n g  o f  t h e  Schoo l  Ca lendar  is a mandatory  
s u b j e c t  o f  b a r g a i n i n g .  WTU a s s e r t s  t h a t  t h e  H e a r i n g  Examine r ' s  
f i n d i n g s  a r e  c o n s i s t e n t  w i t h  t h e  CMPA and u r g e s  t h e  Board t o  
accep t  h i s  recommendat ion.  

The B o a r d  i s  f a c e d  w i t h  a c l a s s i c  c o n f r o n t a t i o n  between 
employee I n t e r e s t s  and management r i g h t s .  The B o a r d ,  to d a t e ,  
has r e s o l v e d  scope o f  b a r g a i n i n g  i s s u e s  on a case b y  case b a s i s  
i n c l u d i n g  u s e  where r e l e v a n t  o f  t h e  t r a d i t i o n a l  p r i v a t e  s e c t o r  
guidelines distinguishing t b e t w e e n  m a n d a t o r y  and non-mandatory  
s u b j e c t s  o f  b a r g a i n i n g .  The CMPA does  n o t  p r o v i d e  a d i s t i n c t  
l i s t  and d e f i n i t i o n  o f  t h e  manda to ry  s u b j e c t s  o f  b a r g a i n i n g .  The 
i s s u e  o f  w h e t h e r  t h e  e s t a b l i s h i n g  o f  t h e  o p e n i n g  day  o f  s c h o o l  
and  s u b s e q u e n t  d u t y  d a y s  a r e  mandatory  s u b j e c t s  of  b a r g a i n i n g  
i s  a m a t t e r  a s  t o  w h i c h  e i t h e r  p a r t y  c a n  f a i r l y  c i t e  l e g a l  
a u t h o r i t y  i n  s u p p o r t  o f  i t s  p o s i t i o n .  I n  r e v i e w i n g  cases  c i t e d ,  
we n o t e  t h a t  t h e  a d m i n i s t r a t i v e  b o d i e s  a n d  c o u r t s  i n  A l a s k a ,  
C o n n e c t i c u t ,  O r e g o n  a n d  New J e r s e y  have r u l e d  t h a t  t h e  s c h o o l  
c a l e n d a r  is n o t  a manda to ry  s u b j e c t  o f  b a r g a i n l n g .  On t h e  o t h e r  
hand ,  C a l i f o r n i a ,  M i c h i g a n  a n d  W i s c o n s i n  have r u l e d  t h a t  t h e  
s c h o o l  c a l e n d a r  is a manda to ry  s u b j e c t  o f  b a r g a i n i n g .  However. 
p e r s u a s i v e  t h o s e  d e c i s i o n s  may be, t h i s  Board  i s  c o n f i n e d  by t h e  
s t a t u t o r y  I i m i t a i o n s  of  t h e  D i s t r i c t  o f  Columbia Comprehensive 
M e r i t  P e r s o n n e l  A c t  (CMPA). 

The  e s t a b l i s h m e n t  o f  t h e  o p e n i n g  day  f o r  t e a c h e r s  and t h e  
d e t e r m i n a t i o n  o f  d u t y  days  d u r i n g  t h e  s c h o o l  y e a r  i s  o n e  t h a t  
appears  t o  a f f e c t  t h e  c o n d i t i o n s  o f  employment o f  t h e  t e a c h e r s .  
The Board ,  however ,  i n  i t s  d e t e r m i n a t i o n  mus t  a l s o  c o n s i d e r  t h e  
i m p l i c a t i o n s  f o r  management 's a u t h o r i t y  to e s t a b l i s h  e d u c a t i o n a l  
P o l i c y  a s  w e l l  a s  t h e  i m p a c t  o f  a c t i o n s  h e r e  o n  t e a c h e r s '  
i n t e r e s t s .  This Board has  c a r e f u l l y  we ighed t h e  DCPS's r i g h t  t o  
e s t a b l i s h  e d u c a t i o n a l  p o l i c y  a g a i n s t  t h e  e f f e c t  o f  t h a t  P o l i c y  
on WTU's  members' te rms and c o n d i t i o n s  o f  employment.  The Board  
c o n c l u d e s  t h a t  t h e  DCPS's r i g h t  t o  e s t a b l i s h  e d u c a t i o n a l  p o l i c y  
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o u t w e i g h s  t h e  i n c i d e n t a l  i m p a c t  o f  t h e  d e c i s i o n s  h e r e  on t h e  
t e a c h e r s '  i n t e r e s t s .  The Board  c o n c l u d e s  t h a t  t h e  C M P A ,  w h i c h  
a u t h o r i z e s  f i n a l  and b i n d i n g  a r b i t r a t i o n ,  d i d  n o t  i n t e n d  f o r  a 
t h i r d  p a r t y  n e u t r a l  t o  be i n  a p o s i t i o n  t o  r u l e  on s u b j e c t s  t h a t  
h a v e  s u c h  h i g h  p o l i c y  i m p l i c a t i o n s  as these .  The Board f i n d s  
t h a t  D C P S ' s  a c t i o n  o f  e s t a b l i s h i n g  t h e .  f i r s t  day o f  s c h o o l  and 
chang ing  Good F r i d a y  t o  a d u t y  day  was l a w f u l  and its procedure  
used i n  p u b l i s h i n g  t h e  c a l e n d a r  was p r o p e r .  A c c o r d i n g l y .  t h e  
C o m p l a i n t  is d i s m i s s e d  b a s e d  on i t s  f a i l u r e  t o  establish a 
v i o l a t i o n  of  t h e  CMPA. 

O R D E R  

I T  IS ORDERED THAT:  

The C o m p l a i n t  i s  d i s m i s s e d  on t h e  ground t h a t  i t  f a i l s  t o  
e s t a b l i s h  a v i o l a t i o n  o f  t h e  Comprehensive M e r i t  Personne l  A c t  as 
a l l e g e d .  

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD 
J u l y  15, 1986. 
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